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State of South Dakota
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SENATE BILL  NO.   149

Introduced by: Senators Moore and Olson (Ed) and Representatives Sebert and Nesselhuf

FOR AN ACT ENTITLED, An Act to license cigarette manufacturers, distributors, and retailers1

and to regulate the sale and shipment of cigarettes.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. Terms used in this Act mean:4

(1) "Cigarettes," any:5

(a) Roll of tobacco wrapped in paper or any substance not containing tobacco;6

(b) Roll of tobacco wrapped in any substance containing tobacco which, because7

of its appearance, the types of tobacco used in the filler, or its packaging and8

labeling is offered or purchased by a consumer as a cigarette; or9

(c) Product, including bidis and kreteks, if the tobacco in the product is heated or10

burned and is functional in the product, and the product, because of its11

appearance, the type of tobacco used in the filler, or the packaging or labeling12

is offered or purchased by a consumer as a cigarette;13

(2) "Consumer," any individual who purchases, receives, or possesses cigarettes for14

personal consumption and not for resale;15

(3) "Delivery sale," any sale of:16
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(a) Cigarettes to a consumer in this state if:1

(i) The purchaser submits the order by telephonic or other method of voice2

transmission, the mail or any other delivery service, or the internet or3

other online service no matter where the seller is located; or4

(ii) The cigarettes are delivered by the mail or other delivery service;5

(b) Cigarettes, for purposes of this subdivision, to an individual in this state shall6

be treated as a sale to a consumer unless the individual is licensed as a7

distributor or retailer of cigarettes by the department;8

(4) "Delivery service," any person, including the United States Postal Service, that is9

engaged in the commercial delivery of letters, packages, or other containers;10

(5) "Department," the Department of Revenue;11

(6) "Distributor," any person, whether located within or outside of the borders of this12

state, other than a retailer, who sells or distributes cigarettes within the boundaries of13

this state. The term does not include any cigarette manufacturer, export warehouse14

proprietor, or importer with a valid permit under 26 U.S.C. § 5712 as of January 1,15

2003, if the person sells or distributes cigarettes in this state only to distributors who16

hold valid and current licenses under the laws of any state, or to an export warehouse17

proprietor or another manufacturer. The term also does not include any common or18

contract carrier that is transporting cigarettes under a proper bill of lading or freight19

bill stating the quantity, source, and destination of the cigarettes, nor does the term20

include any person who ships cigarettes through this state by common or contract21

carrier under a bill of lading or freight bill;22

(7) "Legal minimum purchase age," the minimum age at which an individual legally may23

purchase cigarettes in this state;24
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(8) "License," any license granted under this Act that authorizes the holder to conduct1

business as a manufacturer, distributor, or retailer of cigarettes;2

(9) "Licensee," the holder of a license granted under this Act;3

(10) "Manufacturer," any person who manufactures, fabricates, assembles, processes, ro4

labels a finished cigarette; or imports, either directly or indirectly, a finished cigarette5

for sale or distribution in this state;6

(11) "Package," the individual pack, box, or other container that contains a cigarette.7

Package does not include a container that itself contains other containers such as a8

carton of cigarettes;9

(12) "Place of business," for a person engaged in business as a:10

(a) Distributor, any location from which cigarettes are distributed or where11

cigarettes are warehoused, stored, or affixed with stamps; or12

(b) Retailer, any store, stand, outlet, or location through which cigarettes are13

distributed or sold to a consumer;14

(13) "Retailer," any person, whether located within or outside the borders of this state,15

who sells or distributes cigarettes to a consumer in this state;16

(14) "Shipping container," a container in which cigarettes are shipped in connection with17

a delivery sale;18

(15) "Shipping documents," bill of lading, airbill, United States Postal Service form, or any19

other document used to evidence the undertaking by a delivery service to deliver20

letters, packages, or other containers;21

(16) "Stamp," or "stamps," the indicia required to be placed on cigarette package that22

evidences payment of the tax on cigarettes pursuant to chapter 10-50, or the indicia23

used to indicate that the cigarettes are intended for sale or distribution in this state if24
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the product is intended for sale or distribution in a transaction that is exempt from1

state tax under this Act.2

Section 2. No person may engage in business as a manufacturer, distributor, or retailer of3

cigarettes within the borders of this state without first obtaining a license from the department.4

The licensee shall annually apply to have the license renewed. Each application for a license5

under this section shall be submitted on a form established by the department. Each application6

shall state:7

(1) The name and address of the applicant;8

(2) The address of the applicant's principal place of business;9

(3) Each place of business where the applicant's business will be conducted; and10

(4) Any other information the department may require. If the applicant is a firm,11

partnership, or association, the application shall state the name and address of each12

member. If the applicant is a corporation, the application shall state the name and13

address of each officer.14

If a person wishes to engage in business as both a distributor and a retailer, or both a15

manufacturer and a distributor, or both a manufacturer and a retailer, the person shall obtain a16

separate license for each activity.17

Section 3. For purposes of this Act, an applicant includes any combination of persons owning18

directly or indirectly, in the aggregate, more than ten percent of the ownership interests in the19

applicant. No license may be granted, maintained, or renewed if any of the following conditions20

apply:21

(1) Owes five hundred dollars or more in delinquent cigarette taxes;22

(2) Had a cigarette manufacturer, retailer, distributor, or license revoked by the23

department within the past two years;24
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(3) Has been convicted of a crime relating to cigarettes, including selling stolen or1

counterfeit cigarettes, receiving stolen cigarettes, or involvement in the smuggling or2

counterfeiting of cigarettes;3

(4) Has been convicted of a felony;4

(5) If a cigarette manufacturer imports cigarettes into the United States in violation of 195

U.S.C. 1681a as of January 1, 2003; or6

(6) If a cigarette manufacturer imports or manufactures cigarettes that do not fully7

comply with the Federal Cigarette Labeling and Advertising Act (15 U.S.C. 1331, et.8

seq. as of January 1, 2003.9

Section 4. In addition to any civil or criminal penalty provided by statute, upon a finding that10

a licensee has violated any provision of this Act, the department may revoke or suspend the11

license of the licensee pursuant to the contested case procedures provided in chapter 1-26.12

Section 5. A tax stamp shall be applied by a licensed distributor to each cigarette package13

that is intended for sale or distribution to any consumer. No stamp may be applied to any14

cigarette package exempt from tax under 26 U.S.C. § 5701 as of January 1, 2003, that is15

distributed by a manufacturer pursuant to federal regulations.16

Section 6. Each roll of stamps or group of sheets shall have a separate serial number which17

is legible at the point of sale. The department shall keep records of which distributor has18

purchased each roll of stamps or group of sheets. If the department permits distributors to19

purchase a partial roll of stamps or a group of sheets, in no case may stamps bearing the same20

serial number be sold to more than one distributor. The remainder of the roll of stamps or group21

of sheets, if any, shall either be retained for later purchases by the same distributor or destroyed.22

Only a distributor with a valid and current license may purchase or obtain cigarette stamps. No23

distributor may sell or provide cigarette stamps to any other distributor or person.24
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Section 7. The department shall refund or credit a distributor for the value of any unused or1

damaged stamps upon presentation of the stamps by the distributor. The department shall refund2

or credit a distributor for stamps affixed to packages of cigarettes that have become unfit for use,3

unsalable, destroyed, returned for credit, or replaced, if the distributor presents evidence that4

such cigarettes will not be sold to any consumer within this state.5

Section 8. Each distributor shall apply stamps to each applicable cigarette package within6

seventy-two hours of receipt of the packages. A distributor is permitted to set aside, without7

application of stamps, only the part of the distributor's stock that is identified for sale or8

distribution outside of the borders of this state.9

Section 9. Each distributor may apply stamps only to cigarette packages that the distributor10

has received directly from a manufacturer or importer of cigarettes who possesses a valid and11

current permit under§ 5712 of title 26 of the United States Code as of January 1, 2003.12

Section 10. If a distributor maintains a stock of unstamped cigarette packages, the unstamped13

cigarette packages shall be stored separately from stamped product packages. No unstamped14

cigarette package may be transferred by a distributor to another facility of the distributor within15

the borders of this state or to another person within the borders of this state.16

Section 11. A manufacturer or distributor may sell or distribute cigarettes within the borders17

of this state only to a distributor or retailer with a valid license. A distributor or retailer may18

obtain cigarettes within the borders of this state only from a manufacturer or distributor with a19

valid license.20

Section 12. Any person who is doing business as both a distributor and a retailer shall21

maintain separate areas for stamped and unstamped products. A retailer shall report to the22

department each sale or distribution of more than one hundred packages of cigarettes to any23

person in any single transaction. No retailer may knowingly sell more than one hundred packages24
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of cigarettes to any person in any series of transactions in any two-day period without filing a1

report as required by this Act.2

Section 13. No person, other than a distributor that receives unstamped cigarette packages3

directly form a cigarette manufacturer or importer may hold an unstamped cigarette package.4

Section 14. Any person who ships unstamped cigarette packages into this state other than5

to a distributor licensed by this state shall first file with the department a notice of the shipment.6

Any person transporting unstamped cigarette packages into or within this state shall carry, in the7

vehicle used to convey the shipment, invoices, or equivalent documentation of the shipment. The8

invoice or documentation shall show the true name and address of the consignor or seller, the9

true name and address of the consignee or purchaser, and the quantity and brands of the10

cigarettes being transported. This section does not apply to any common or contract carrier that11

is transporting cigarettes through this state to another location under a proper bill of lading or12

freight bill, which states the quantity, source, and destination of the cigarettes.13

Section 15. A distributor shall submit periodic reports containing itemized information14

disclosing clearly by the brand style, and, if applicable, the type of stamp applied to the product.15

The report shall be provided separately with respect to each facility operated by the distributor16

and shall contain the following:17

(1) The inventory of stamped and unstamped cigarette packages held by the distributor18

for sale or distribution within the borders of this state on hand at the beginning of the19

reporting period;20

(2) The inventory of cigarette packages held by the distributor for sale or distribution21

beyond the borders of this state on hand at the beginning of the reporting period;22

(3) The quantity of stamped cigarette packages held for sale or distribution within the23

borders of this state that were received by the distributor from another person during24
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the reporting period and the name and address of each person from whom those1

products were received;2

(4) The quantity of cigarette packages held for sale or distribution beyond the borders of3

this state that were received by the distributor from another person during the4

reporting period and the name and address of each person from whom those products5

were received;6

(5) The quantity of stamped cigarette packages that were distributed or shipped to7

another distributor or retailer within the borders of this state during the reporting8

period and the name and address of each person to whom each product was9

distributed or shipped;10

(6) The quantity of stamped cigarette packages that were distributed or shipped to11

another facility of the same distributor within the borders of this state during the12

reporting period;13

(7) The quantity of cigarette packages held for distribution beyond the borders of this14

state that were distributed or shipped beyond the borders of the state during the15

reporting period;16

(8) The inventory of stamped and unstamped cigarette packages held for sale or17

distribution within the borders of this state on hand at the end of the reporting period;18

(9) The inventory of cigarette packages held for sale or distribution beyond the borders19

of this state on hand at the end of the reporting period;20

(10) The number of each type of stamp on hand at the beginning of the reporting period;21

(11) The number of each type of stamp purchased or received during the reporting period;22

(12) The number of each type of stamp applied during the reporting period; and23

(13) The number of each type of stamp on had at the end of the reporting period.24
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Section 16. Each retailer shall submit a periodic report containing the information required1

by this section. The retailer shall itemize the brand of each product and the type of stamp applied.2

A retailer shall provide a separate report on the following for each facility operated:3

(1) The inventory of stamped cigarette packages on hand at the beginning of the reporting4

period;5

(2) The quantity of stamped cigarette packages received by the retailer from another6

person during the reporting period and the name and address of each person from7

whom stamped cigarette packages were received;8

(3) The quantity of stamped cigarette packages distributed or shipped to another retailer9

during the reporting period and the name and address of each person to whom10

stamped cigarette packages were distributed or shipped;11

(4) The quantity of stamped cigarette packages distributed or shipped to another facility12

of the same retailer during the reporting period and the address of the facility to which13

stamped cigarette packages were distributed or shipped;14

(5) The quantity of stamped cigarette packages sold or distributed to consumers during15

the reporting period; and16

(6) The inventory of stamped cigarette packages on hand at the end of the reporting17

period.18

Section 17. Each manufacturer shall submit a quarterly report which itemizes the following19

information so as to disclose clearly by the brand style. Each report shall be provided separately20

with respect to each facility operated by the manufacturer:21

(1) The quantity of cigarette packages that were distributed or shipped to another22

manufacturer or to a distributor within the borders of this state during the reporting23

period and the name and address of each person to whom cigarette packages were24
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distributed or shipped; and1

(2) The quantity of cigarette packages that were distributed or shipped to another facility2

of the same manufacturer within the borders of this state during the reporting period.3

The department shall prescribe the form for the report and establish procedures to allow4

electronic submission of reports required under this section.5

Section 18. Each distributor shall maintain copies of invoices or equivalent documentation6

for each facility for every transaction in which the distributor is the seller, purchaser, consignor,7

consignee, or recipient of cigarettes. The invoices or documentation shall show the name and8

address of the consignor, seller, purchaser, or consignee, and the quantity by brand style of the9

cigarettes involved in the transaction.10

Each distributor shall maintain copies of invoices or equivalent documentation for every11

transaction in which the retailer receives or purchases cigarettes at each of its facilities. The12

invoices or documentation shall show the name and address of the distributor from whom, or the13

address of another facility of the same retailer form which, the cigarettes were received, and the14

quantity of each brand style received in such transaction.15

Section 19. Each manufacturer shall maintain copies of invoices or equivalent documentation16

for each facility for every transaction in which the manufacturer is the seller, purchaser,17

consignor, consignee, or recipient of cigarettes. The invoices or documentation shall show the18

name and address of the consignor, seller, purchaser, or consignee, and the quantity by brand19

style of the cigarettes involved in the transaction.20

Section 20. Any record required pursuant to sections 18 and 19 of this Act shall be preserved21

on the premises described in the license in such a manner as to ensure permanency and22

accessibility for inspection at reasonable hours by authorized personnel of the department. With23

the department's permission, manufacturers, distributors, and retailers with multiple places of24
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business may retain centralized records, but shall transmit duplicates of the invoices or the1

equivalent documentation to each place of business within twenty-four hours upon the request2

of the department. The records shall be retained for a period of three year from the date of the3

transaction.4

The department, upon request, may access any report or record required under this Act. The5

department at its sole discretion may share the records and reports required by this Act with law6

enforcement officials of the federal government or other states.7

Section 21. The department may enter and inspect, without a warrant during normal business8

hours, and with a warrant during nonbusiness hours, the facilities and records of any9

manufacturer, distributor, or retailer.10

In any case in which the department or any law enforcement officer of this state has11

knowledge or reasonable grounds to believe that any vehicle is transporting cigarettes in12

violation of this Act, the department or law enforcement officer may stop the vehicle and inspect13

the vehicle for contraband cigarettes.14

Section 22. Any person who knowingly omits, neglects, or refuses to comply with any duty15

imposed by this Act, or to do, or cause to be done, any of the things required by this Act, or does16

anything prohibited by this Act, in addition to any other penalty provided in this Act, is liable to17

a penalty of one thousand dollars, to be recovered, with costs of suit, in a civil action.18

Section 23. Any person who fails to pay any tax imposed by this Act and chapter 10-50 at19

the time prescribed by law or regulations, in addition to any other penalty provided in this Act20

and chapter 10-50, is liable to a penalty of fifty percent of the tax due but unpaid.21

Section 24. Any cigarettes which are held for sale or distribution within the borders of this22

state in violation of the requirements of this Act are forfeit to the state as contraband. All23

cigarettes forfeited to the state under this section shall be destroyed. All fixtures, equipment, and24
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all other materials and personal property on the premises of any distributor or retailer who, with1

intent to defraud the state, fails to keep or make any record, return, report, or inventory, keeps2

or makes any false or fraudulent record, return, report, or inventory, required by this Act; refuses3

to pay any tax imposed by this Act; or attempts in any manner to evade or defeat the4

requirements of this Act are forfeit to the state as contraband.5

Section 25. Any person who fails to keep or make any record, return, report, or inventory,6

or keeps or makes any false or fraudulent record, return, report, or inventory, required by this7

Act; refuses to pay any tax imposed by this Act and chapter 10-50, or attempts in any manner8

to evade or defeat the tax or the payment thereof; or fails to comply with any requirement of this9

Act is guilty of a Class 5 felony.10

Section 26. The sale or possession for sale of counterfeit cigarettes, or the sale or possession11

for sale of counterfeit cigarettes by a manufacturer, distributor, or retailer shall result in the12

seizure of the product and related machinery by the department or any law enforcement agency13

and shall be punishable as follows:14

(1) A first violation with a total quantity of less than two cartons of cigarettes or the15

equivalent amount of other cigarettes is guilty of a Class 1 misdemeanor. Any16

subsequent violation is a Class 6 felony and shall also result in the revocation by the17

department of the manufacturer, distributor, or retailer license; and18

(2) A first violation with a total quantity of more than two cartons of cigarettes or the19

equivalent amount of other cigarettes is guilty of a Class 6 felony. Any subsequent20

violation is a Class 5 felony and shall also result in the revocation by the department21

of the manufacturer, distributor, or retailer license.22

For the purposes of this section, counterfeit cigarettes includes cigarettes that have false23

manufacturing labels or tobacco product packs without tax stamps or with counterfeit tax stamps24
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or a combination thereof. Any counterfeit cigarette seized shall be destroyed.1

Section 27. No person may make a delivery of cigarettes to any individual who is under the2

legal minimum purchase age in this state. Each person receiving a delivery sale order shall3

comply with the following requirements:4

(1) The age verification;5

(2) The disclosure;6

(3) The shipping;7

(4) The registration and reporting;8

(5) The tax collection; and9

(6) Any other statute generally applicable to sales of cigarettes that occur entirely within10

this state, including:11

(a) Excise taxes;12

(b) Sales taxes;13

(c) Licensing and tax-stamping requirements; and14

(d) Escrow or other payment obligations.15

Section 28. No person may mail or ship cigarettes in connection with a delivery sale order16

unless before mailing or shipping the cigarettes the person accepting the delivery sale order:17

(1) Obtains from the prospective customer a certification which includes:18

(a) Reliable confirmation that the purchaser is at least the legal minimum purchase19

age; and20

(b) A statement signed by the prospective purchaser in writing and under penalty21

of perjury which certifies the prospective purchaser's address and date of birth;22

and confirms that the prospective purchaser understands that signing another23

person's name to the certification is illegal, and that sales of cigarettes to any24
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individual under the legal minimum purchase age is illegal, and that the1

purchase of cigarettes by any individual under the legal minimum purchase age2

is illegal;3

(2) Makes a good-faith effort to verify the information contained in the certification4

provided by the prospective purchaser pursuant to this section against a federal5

database established for such purpose, if available, or a commercially available6

database;7

(3) Sends to the prospective purchaser, via e-mail or other means, a notice that meets the8

requirements of this Act and requests confirmation that the delivery sale order was9

placed by the prospective purchaser;10

(4) Receives from the prospective purchaser confirmation, pursuant to the request11

described in this section, that such individual placed the deliver sale order; and12

(5) Receives payment for the delivery sale order from the prospective purchaser by a13

credit or debit card that has been issued in the prospective purchaser's name.14

Section 29. The notice required under subdivision (3) of section 28 of this Act shall include15

a prominent and clear statement that:16

(1) Sales to any individual below the legal minimum purchase age is illegal;17

(2) Consists of one of the warnings set forth in section 4(a)(1) of the Federal Cigarette18

Labeling and Advertising Act (15 U.S.C. § 1333(a)(1)) as of January 1, 2003, rotated19

on a quarterly basis;20

(3) Sales of cigarettes are restricted to individuals who provide verifiable proof of age in21

accordance with this Act; and22

(4) Sales are taxable under chapter 10-50, and an explanation of how the tax has been,23

or is to be, paid with respect to the delivery sale order.24
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Section 30. Each person who mails or ships cigarettes in connection with a delivery sale1

order shall:2

(1) Include as part of the shipping documents a clear and conspicuous statement as3

follows: "CIGARETTES: SOUTH DAKOTA LAW PROHIBITS SHIPPING TO4

ANY INDIVIDUAL UNDER THE AGE OF EIGHTEEN, AND REQUIRES THE5

PAYMENT OF ALL APPLICABLE TAXES";6

(2) Use a method of mailing or shipping that obligates the delivery service to require the7

purchaser placing the delivery sale order, or an adult designated by the purchaser, to8

sign to accept delivery of the shipping container; and provide proof, in the form of a9

valid, government-issued identification bearing a photograph of the individual who10

signs to accept delivery of the shipping container. The identification shall demonstrate11

that either the addressee or the adult designated by the addressee is at least the legal12

minimum purchase age. However, proof is required only if the individual appears to13

be under twenty-seven years of age; and14

(3) Provide to the delivery service retained to deliver the delivery sale order evidence of15

full compliance with section 33 of this Act.16

Section 31. A delivery service including the United States Postal Service is in violation of this17

Act if it ships or delivers cigarettes in connection with a delivery sale without first receiving the18

evidence of compliance with section 33 of this Act.19

Section 32. Prior to making delivery sales or shipping cigarettes in connection with any sales,20

each person shall file with the department a statement setting forth the person's name, trade21

name, and the address of the person's principal place of business and any other place of business.22

No later than the tenth day of each calendar month, each person that has made a delivery sale or23

shipped or delivered cigarettes in connection with any sale during the previous calendar month24
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shall file with the department a memorandum or a copy of the invoice which provides the1

following for each delivery sale:2

(1) The name and address of the individual to whom the delivery sale was made;3

(2) The brand or brands of the cigarettes that were sold in the delivery sale; and4

(3) The quantity of cigarettes that were sold in the delivery sale.5

Any person that satisfies the requirements of § 376 of title 15 of the United States Code as6

of January 1, 2003, is deemed to satisfy the requirements of this section.7

Section 33. Each person making a delivery sale shall collect and remit to the department any8

taxes levied by the state with respect to a delivery sale order. However, collection and remission9

is not required if the person has obtained proof in the form of the presence of applicable tax10

stamps that the taxes already have been paid to the state.11

Section 34. If any person knowingly and falsely submits a certification under this Act in12

another person's name, such person is guilty of a Class 5 felony.13

Section 35. The attorney general or any person who holds a permit under § 5712 of title 2614

of the United States Code as of January 1, 2003, may bring an action to prevent or restrain15

violations of this Act by any person.16


